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CPI Nl ON AND ORDER

The appellant, Charles L. Muull, has appealed from the
deci sion of the Commandant sustaining the revocation of his |icense
(No. 367410), nerchant mariner's docunment (No. Z-1199556-D1), and
all other seaman's docunents for msconduct aboard ship.! It was
found that the appellant, while enployed as a third mate on the SS
STEEL VOYAGER during a round-trip voyage to India, had assaulted
and battered another third mate aboard the vessel, one George S.
Haswel I, on Novenber 21, 1969, and again on March 1, 1970.

The Commandant's action was taken on appellant's prior appeal
(Appeal No. 1845) fromthe initial decision of Coast Guard Exam ner
Archie R Boggs, rendered after a full evidentiary hearing.?
Thr oughout these proceedi ngs, appellant has been represented by
counsel

According to the undi sputed evidence at the hearing, appellant
attacked Haswell on the earlier date by pushing him against a
bul khead in the officer's recreation room and, when Haswell
obj ected, pushed him again. Appel l ant raised the defenses of
provocation, that roughhousing or "horseplay" are to be expected

The Commandant's action was taken pursuant to 46 U.S.C
239(9). The appeal to this Board is authorized by 49 U S. C
1654(b)(2) and is governed by rules of procedure set forth in 14
CFR 425.

2Copi es of the decisions of the Commandant and the exam ner
are attached hereto.



occasionally in a seanan's life,® and that no | ogbook entry of the
of fense had been nade by the naster.

Wth respect to the second incident on March 1, 1970, which
t ook place about 6 p.m while appellant and Haswell were alone in
the latter's darkened room their testinmony was highly conflicting.
Haswel | testified that appellant entered his room knocked hi m down
on his bunk, and hit himon the head with a bottle. H s head
injuries were extensive and serious. Appellant admtted that he
hit Haswell several times with a whiskey bottle, but maintained
that he was acting in self-defense. The exam ner found that the
testinmony of a third witness, who entered the room after hearing
the disturbance and saw appellant with the broken neck of the
bottle in his right hand, standing over Haswell's conscious but
i nert body, corroborated Haswell's version.

The examner virtually disregarded the first offense in
assessing sanction and inposed the revocation order because of
appel l ant's "dangerous proclivities and propensities” exhibited by
his ultimate attack upon Haswell. Despite appellant's good prior
record, the exam ner determ ned that the sanction was necessary as
a renedi al measure to protect other seamen fromhis possible future
at t acks. W read the Commandant's decision as making the sane
determ nations essentially.

In his brief on appeal, appellant contends that the examner's
findings are not consistent wth the evidence wherein he raised
def enses that Haswell "provoked and initiated" both incidents and
was the aggressor during the second incident, nmaking his own
retaliation with a whiskey bottle a necessary action in
sel f-defense. Appellant also seeks reduction of the sanction
because of the "vague, uncertain and dubi ous evi dence" agai nst him
Counsel for the Conmandant has not filed a reply brief.

Upon consi deration of appellant's brief and the entire record,
t he Board di sm sses appel l ant's pushing of fense but concl udes that
t he evidence of his serious m sconduct on March 1, 1970, prevailed
over his affirmative defenses. We further conclude that the
exam ner's findings concerning the latter offense are supported by
t he wei ght of the substantial, reliable, and probative evidence of
record. We adopt these findings as our own, to the extent not
nodi fi ed herein. Moreover, we agree with the exam ner and the
Commandant that the revocation action is justified.

3The Commandant's finding that there is nothing in the record
to indicate that a defense of "horseplay" was raised at the hearing
isin error (Tr. 24), but not significant in view of our decision
her ei n.
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On the issue of provocation, the record indicates by way of
disinterested testinony, as well as the testinony of appellant,
that Haswell was a source of irritation to others generally during

t he voyage and to appellant in particular. It fairly appears that
Haswel I had al coholic tendencies, although appellant's assertion
that he was often relieved on the night watch by Haswell, in a

drunken condition, was not supported by the master, who testified
that he had checked into the matter. Haswell deni ed being drunk on
t hese particul ar occasions, but freely admtted that he was | ate at
times in relieving appellant on watch, which the latter testified
had happened frequently. In addition, a question to Haswell as to
whet her he had nade "i ndecent proposal s" to appell ant was excl uded
by the exam ner, although this mght have elicited further evidence
of provocati on.

We disagree with the examiner's finding that the pushing

of fense was w t hout provocation. Haswell, |ooking at the floor for
anot her officer's watchpin, was asked by appellant what the officer
had lost and replied, "Hs mnd." The remark was subtly

provocati ve, and, given Haswell's penchant for purposely
aggravating him appellant's angry reaction was perhaps

under st andabl e. In any event, the incident was short-lived, no
harm was done, and both parties testified that their relationships
soon returned to nornal. These conditions, conbined wth the

mtigating effect of Haswell's pattern of provocation, and the
failure of the master to | og appellant for the offense, lead us to
conclude that his culpability for pushing Haswell was so slight as
not to be actionabl e under the m sconduct regul ati ons of the Coast
Guard.

In appellant's version of the incident on March 1, 1970
Haswel | again provoked him by knocking his porthole screen in on
him while he was resting on his bunk. Appellant quickly dressed
and went out into the passageway to Haswell's room next-door. He
asked Haswell, standing in his own doorway with a drink in his
hand, why he had done this. Haswell dropped the drink and grabbed
appel  ant around the neck, after which appellant testified:

"I was surprised and ny reflexes tried to get away from
him in doing so | slipped and ny feet went conpletely
out from under ne. He staggered back with my weight
whi ch pushed him back... | was on ny knees in front of
hi m and he pull ed--he went back...over against his rack
so he was partially on his rack--with his back across his
rack and...he has got ny face made up to his body--in his
clothing and | couldn't breathe.” (Tr. 133.)

He tried to twist his head and "in turning it" saw t he whi skey
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bottle on a table next to the bed. He picked up the bottle and
began swinging at Haswell to "get | oose."

In Haswell's version, appel | ant attacked him al nost
imedi ately after he entered his room and this fact was
corroborated by a witness who was there within seconds after
hearing the disturbance. The witness testified that Haswell had
just left himin the officer's recreation room (referred to as the
"saloon") to go to his own room "about three or four doors away,"
and that "there was not enough tine actually [for Haswell] to do
anyt hi ng except wal k down" to it before the disturbance began (Tr.
83). No reason is presented, and we find none, for challenging the
exam ner's finding of corroboration, including the key fact that
only a brief span of tine was invol ved.

I n pleadi ng sel f-defense after beating Haswell senseless with
the bottle, appellant was required to show not only that Haswell
was the aggressor but that he was so overwhelned and in fear of
present danger that he had to resort to excessive force to save
himsel f. The theory appellant propounded was that he was being
strangled by Haswell's arnmhold around his neck and that he was
suf f ocat i ng. That he was nonmentarily in such a grip would be
within the realm of plausibility. That he was in extrem s and
coul d reasonably fear suffocation in such a short tine would not.

Added to the short tinme factor established by the evidence,
the record also shows that in all previous dealings appellant
exuded confidence that he could beat Haswell in a fight. He, not
Haswel |, was the intimdator. |If there was any physical disparity
between them it favored appellant who stood 6' 7" and wei ghed 240
pounds, while Haswell was 6'2" tall and wei ghed 205 pounds. The
exam ner observed that both nmen were "young and of very |arge
physi cal stature and appear to be in excellent physical condition."

The exam ner nmade no finding as to who was the aggressor on
March 1, 1970. Since there were no bystanders, and the exam ner
made no credibility findings, this is not est abl i shed.
Neverthel ess, we agree with himthat appellant was greviously at
fault in attacking Haswell, since the record | ends far nore support
to Haswell's version than to his. Even by appellant's account,
within the established tinme frame, we would hold that his actions
exceeded the degree of violence permssible in self-defense.

The record establishes to our satisfaction that Haswell
provoked and enraged appellant by knocking in his w ndow screen.
Sonme form of physical retaliation was undoubtedly to be expected,
measured according to the disposition of "ordinary nmen of the



calling" serving in the nerchant nmarine.* However, a prank of this
sort would be utterly insufficient to justify or even mtigate the
excessive retaliation which was established in this instance. The
wanton violence, irrespective of provocation, perpetrated by
appel l ant denonstrates the necessity of renmoving him from the
shi pboard environnment for the protection of other seanmen who may,
wittingly as did Haswell, or otherwi se, incur his wath. W agree
with the exam ner that appellant represents a clear threat to the
safety and welfare of others aboard ship and that the sanction
herein is warranted.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The instant appeal is hereby denied insofar as appellant's
m sconduct on March 1, 1970, is concerned and granted as to the
m sconduct found on Novenber 21, 1969;

2. The findings of the Commandant and the exam ner are hereby
di sm ssed concerning appellant's m sconduct on Novenber 21, 1969,
and hereby affirned as to appellant's m sconduct on March 1, 1970;
and

3. Based on appellant's m sconduct on March 1, 1970, the
orders of the Commandant and the exam ner revoking appellant's
license and all other seaman's docunents be and they hereby are
af firnmed.

REED, Chairman, LAUREL, MADAMS, THAYER, and BURGESS, Menbers
of the Board, concurred in the above opi nion and order.

( SEAL)

“Boudoin v. Lykes S.S. Co., 348 U. S. 336, 339 (1955).
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